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OPI NI ON
REGARDI NG DI SCHARGEABI LI TY OF STUDENT LOANS

Section 523(a)(8) provides in pertinent part that a student

debt?! i s nondi schargeabl e “unless--. . . (B) excepting such debt from
di scharge . . . will inpose an undue hardship on the debtor and the
debtor's dependents.” The issue in these consolidated adversary

proceedi ngs i s whether the Debtor qualifies for this undue-hardship
excepti on.

The Debtor owes student debts totaling approximtely
$43, 000. Of this anount, about $8,000 is owed to The Education
Resources Institute, Inc. (“TERI”), and roughly $35,000 is owed to
t he Massachusetts Hi gher Educati on Assistance Corporation (“MJEA").
The Debtor, who holds a nasters degree in el enmentary education, is
enpl oyed full time as a teacher in a |ocal parochial school, and
earns $10, 600 per year. The Debtor is also paid $50 per week ($1.25
per hour) to babysit the children of her former fiancé while school
is in recess during the sumrer.

The Debtor testified at trial to the effect that, despite

Thi s opinion uses the term “student debt” as a shorthand
reference to “an educational . . . |oan nmade, insured, or
guaranteed by a governmental unit, or made under any program
funded in whole or in part by a governnental unit or nonprofit
institution.” 11 U . S.C 8523(a)(8).
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good-faith efforts on her part, she has been unable to secure a
better-paying position in the educational field, and that she does
not anticipate finding such a position in the foreseeable future.
Simlarly, she testified that the babysitting job is the only sumrer
enpl oynent she has been able to find.

Bef ore determ ni ng whet her these facts establish an undue
hardship, | rnust first define the appropriate standard for making
that determnation. In this regard, the court in InreJohnson,5 B. C. D.
532 (Bankr. E.D. Pa. 1979) articulated a three-pronged test. Under

the first prong, the “nechanical test,” the court nust determ ne
whet her “the debtor's future financial resources for the |ongest
foreseeabl e period of tinme allowed for repaynent of the |oan .
[is] sufficient to support the debtor and his dependent at a
subsi stence or poverty standard of living, as well as to fund
repaynment of the student loan.” Id.at 544. The “good faith test”
requires the court to consider whether “the debtor [was] negligent
or irresponsible in his efforts to mnimze expenses, maximze
resources, or secure enploynent.” Id. Under the “policy test,”

The court nust ask: Do the circunstances--i.e.,

t he ampbunt and percentage of total indebtedness

of the student | oan and the enpl oynment prospects

of the petitioner indicate:

(a) That the dom nant purpose of the

bankruptcy petition was to discharge
t he student debt, or



(b) That the debtor has definitely
benefited financially from t he
education which the loan helped to
fi nance?

Id. Al though Johnsonis a pre-Bankruptcy Code case, its analysis has
since been accepted in one formor another by a nunber of courts for
pur poses of 8523(a)(8)(B). See, e.g., Inre Koch, 144 B. R 959, 963, 27
C.B.C 2d 1311 (Bankr. WD. Pa. 1992); InreForeman,119 B. R 584, 587
(Bankr. S.D. Ohio 1990); InreLohman,79 B.R 576, 582-83 (Bankr. D

Vt. 1987).

I n InreConnor,83 B. R. 440 (Bankr. E.D. M ch. 1988), however

this Court suggested a different approach. There | determ ned that
t he undue-hardshi p exception was inapplicable because discharging
t he student debt would have no appreciable inpact on the debtor's
standard of living, |et alone pose an undue hardship. M reasoning

was as foll ows:

[We determne that this debtor's |ot would not
benefit in any cognizable fashion if the
di scharge she received over five years ago were
determ ned to extend to these student |oans .

: In our view, a debtor wthout present
income or wealth and wi t hout reasonabl e prospect
of future income or wealth is not entitled to
have his or her st udent | oans decl ared
di scharged on account of “undue hardship”’! W
conclude thusly because of our recognition of
one overriding practical inmperative--a discharge

of the debt is irrelevant. If a penurious
debtor's student |oans are w ped clean, wl]l
that debtor live any better? O course not.

The debtor would “take home” not one cent nore
on account of a discharge, since, by definition,
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t he debtor has no incone (or an inconme so | ow as
to be beyond the reach of garnishnments); and
there would be no non-exenpt wealth to |evy
upon. In short, the uncollectible student | oan
debt or needs no discharge at all--be it for
student | oans or any other type of debt.

Froma practical standpoint, if we were to agree

t hat this debtor has no reasonabl e |ikelihood of

obtai ning gainful enmploynment in the reasonably
foreseeable future, we would have to hold that

since she would not be harmed if the student

| oans renmni ned her debts, hers is not an “undue

har dshi p” case. At present, she IS
uncol | ectible .

Id.at 444.
The analysis in Connormay differ from Johnsonbecause the

| atter case was operating froma different prem se. |n Johnson,the
court was concerned with whether “repaynment [of the |oan] would
i npose ‘undue hardship.’” 5 B.C.D. at 544. That was | ogi cal
because the rel evant statute specified that a student debt coul d not
“be released by a discharge in bankruptcy under the Bankruptcy Act

[unless] the court in which the proceeding is pending
determ nes that payment from future incone or other wealth wll
i npose an undue hardship on the debtor or his dependents.” 20
U.S.C. 81087-3(a) (repealed 1978) (enphasi s added; quotedinJohnson, 5
B.C.D. at 532). Because that statute focused on the hardshi p caused
by “paynment” of the student debt, the approach taken by the court in

Johnsonseens straightforward.



In contrast to the foregoing statute, however, the undue-
hardshi p exception now applies only if “excepting [the student] debt from
discharge . . . wll i npose an undue hardship.” 11 U S.C
8§523(a)(8)(B) (enphasis added). Thus the Code shifts the focus from
“paynment” to “denial of discharge” in assessing what inpact the
court's determ nation could have on the debtor's standard of |iving.

This distinction is inportant because the fact that a
di scharge is denied does not necessarily nmean that the debt in
question will be paid. |If the debtor is judgnment-proof, as in Connor,
then she can disregard her financial obligations with virtual
i npuni ty--whet her discharged or not. The debtor's job, if she has
one, is secure because Mchigan l|aw prohibits term nation of
enpl oyment or other disciplinary action based on the fact that an
enpl oyee's wages have been garnisheed. See Mch. Conp. Laws
88600. 4015 and 600. 8307; cf.15 U. S. C. 81674(a) (precluding “di scharge
[ of] any enpl oyee by reason of the fact that his earnings have been
subjected to garnishment for any one indebtedness”). Under such
circunstances, the “denial of discharge” does not pose an undue

hardship,? and a ruling by the court to that effect is both |ogical

2One problemthat mght arise for a Connor-type debtor would
involve collection calls, dunning letters and the |ike. See Connor,
83 B.R at 444 n.2. But such irritations do not rise to the |evel
of an undue hardship, particularly since debtors are generally
protected by law from creditor harassnent. See,e.g., 15 U. S.C.
81692d (“A debt collector may not engage in any conduct the
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and entirely consistent with the text of 8523(a)(8)(B).3

Of course, this is not to say that the Johnsontest was
rendered obsolete by the Code, or that it is inconpatible with the
Connor analysis. To the extent that a debtor has incone or other
assets subject to execution, the Johnson test can be utilized to
det er m ne whet her the “paynents”--either in the formof garni shnment,
execution sal e, or conventi onal paynents nade by the debtor to avoid
t he foregoi ng--inpose an undue hardship. By analyzing the problem
in this fashion, the court can nake a nore accurate and realistic
assessnment of the effect that a denial of discharge would have on
t he debtor and her dependents. The first step in this case, then,

is to determ ne whether the Debtor's wages are susceptible to

nat ural consequence of which is to harass, oppress, or abuse any
person in connection with the collection of a debt.”); Mch. Conp.
Laws 8445.252 (prohibiting a wi de range of debt-collection

t echni ques).

3The |l egislative history explains the undue-hardship
exception as enconpassi ng debtors who are “unable to earn
sufficient income to maintain [thenselves] and [their] dependents
and to repay the educational debt.”  Report of the Commission on the Bankruptcy Laws of
the United States, H. R. Doc. No. 137, 93d Cong., 1st Sess. Pt. Il at
140 n. 15 (1973) (enphasis added); seealsoid.at 140-41 n. 17
(referring to the debtor's ability to “maintain [hinself] and his
dependents, at a mniml standard of living . . . aswellastopaythe
educational debt.” (enphasi s added)). But the assunption underlying
t hese passages is that the debtor can be conpelled to pay a
nondi schar geabl e debt, an assunption that is blatantly wong in
the case of a judgnment-proof debtor. And I do not believe the
guot ed excerpts mandate that the court ignore this fact when
determ ning the potential inpact of its undue-hardship
determ nati on.



gar ni shnent . 4
Federal |aw specifies in pertinent part that:
[ T he maxi mum part of the aggregate di sposable
earni ngsi® of an individual for any workweek
whi ch i s subjected to garni shnment may not exceed

(1) 25 per centum of his disposable
earnings for that week, or

(2) the ampbunt by which his di sposable
earnings for that week exceed thirty
times the Federal m ninmum hourly wage
prescribed by section 206(a)(1) of
Title 29 in effect at the time the
earni ngs are payabl e,
whi chever is |ess.
15 U.S.C. 81673(a).*®

The debtor's “net yearly inconme is $8,761.00,” seep. 2 of

Debtor's Brief, which is paid over 10 nonths of the year. Thus her

weekly “di sposabl e earnings” are roughly $219, which under 81673(a)

4t is undisputed that the Debtor's non-income assets are
exenpt, and therefore not subject to |evy.

SSection 1672(b) of Title 15 defines “di sposabl e earni ngs” as
“that part of the earnings of any individual remaining after the
deduction fromthose earnings of any amounts required by |law to be
wi t hhel d.”

6Al t hough states are free pursuant to 15 U. S.C. 81677(1) to
restrict garnishment to a greater extent than does 81673(a), the
only such law that M chigan has enacted is irrel evant here. See
M ch. Conp. Laws 8600.4031(2)(a) (restricting garnishment on noney
that is “owed to the principal defendant on account of . . . the
sale to the garnishee of mlk or creani).
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coul d be garnisheed to the extent of approximately $54.75.7 Because
this is not a de minimisanmount, the Debtor is by no means judgnent-
proof, and the Johnsonanal ysis therefore becones rel evant.

Under Johnson's nechanical test, the court nust decide
whet her the debtor has the wherewithal to pay the student debt and
mai ntain herself “at a subsistence or poverty standard of |iving.”
Johnson, 5 B.C.D. at 544. However, | think the inquiry is nore
appropriately defined as whether the debtor is able to maintain

herself at a “m nimal standard of living,” the term nology found in
8523(a)(8)'s legislative history, rather than speaking in terns of
a “subsistence or poverty” standard. See Report of the Commission on the
Bankruptcy Laws of the United States, H. R. Doc. No. 137, 93d Cong., 1st Sess.
Pt. Il at 140-41 n.17 (1973) (“The total amunt of income
shoul d be adequate to maintain the debtor and his dependents, at a
m ni mal standard of living . . . , as well as to pay the educati onal
debt.”); seealsoBrunnerv.New York State Higher Educ. Servs., 831 F. 2d 395, 396
(2d Cir. 1987) (a determ nation of undue hardship “requir[es] a
showing . . . that the debtor <cannot maintain

a ‘mnimal’ standard of living for herself and her dependents

if forced to repay the |oans”); InreWegfehrt,10 B. R. 826, 830 (Bankr.

The current m nimum hourly wage is $4.25. See29 U S. C
8§206(a)(1). Thirty times that figure is $127.50, which is $91.50
| ess than $219. Twenty-five percent of $219 is $54.75, which is
| ess than $91. 50.



N. D. Chio 1981) (“The bankruptcy court nust determ ne whet her there
woul d be anything left fromthe debtor's estimted future incone to
enable the debtor to nmke some paynment on his/her student |oan
wi t hout reducing what the debtor and his/her dependents need to
mai ntain a mnimal standard of living.”).

Inthis case, the Debtor is expendi ng only a nodest anount -
-approximtely $764.00 per nonth--for food, rent, transportation,
cl ot hing, nedical costs, and tel ephone service. SeeDebtor's Exhibit
G Yet her incone is so lowthat it does not permt her to purchase
products or services other than these basic necessities, or to build
up any kind of reserve or “nest egg” to provide for future
contingencies.® She does not have any significant assets that could
be sold, with the proceeds applied to the student | oans. Cf.Inre
Courtney, 79 B. R. 1004, 1015, 18 C. B.C.2d 1040 (Bankr. N.D. Ind. 1987)
(“[T]hese itenms [i.e., a nobile home and a boat] coul d be |iquidated

and sold or encunbered and the proceeds used to pay this student

8Exhi bit G a copy of the Debtor's Schedule J (Current
Expendi tures of Individual Debtors), also lists $30 for
“Recreation, clubs and entertai nment, newspaper, nmgazines, etc,”

as well as $25 for “Haircare and m scell aneous.” While one night
legitimately argue that such expenses are inconsistent with a
“mnimal” living standard, | need not address the issue here. The

Debtor's net annual income, augnented by the noney she earns for
babysitting (approxi mately $300 per year), totals only $9, 061, or
roughly $755 a nmonth. Thus even if the Debtor were to trimevery
ounce of “fat” from her budget, her expenditures for basic needs
woul d still exceed her take-honme pay.
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debt wi thout inposing an undue hardship on the Debtor and his
dependents.”). And based on the Debtor's unrebutted testinmony, I
find that her inconme is not likely to increase substantially in the
foreseeabl e future. SeeJohnson,5 B.C.D. at 544. Because the Debtor
is just able to maintain what | consider to be a mnimlly
acceptabl e standard of living, it is clear under the circunstances
t hat any paynent nmade by her on the student debts would necessarily
force her to live below that standard. The Debtor therefore passes
t he mechanical test.?®

Turning to the second prong of Johnson's test, | nust
det er mi ne whet her the Debtor has been “negligent or irresponsible in
[her] efforts to mnimze expenses, nmaxim ze resources, Or secure
enpl oynment . ” Id. See also Report of the Commission on the Bankruptcy Laws of the United

States, HLR. Doc. No. 137, 93d Cong., 1st Sess. Pt. Il at 140 n. 16

°Since | have found that the Debtor cannot maintain a m ninm
living standard even were she to nake no paynents to TERI or MHEA,
| need not address the interesting issue, raised at trial,
concerni ng whether the Court has authority under 8523(a)(8)(B) to
reduce the Debtor's indebtedness or otherw se nodify her paynment
terns so as to elimnate any undue hardship. See generally Inre Silliman,
144 B.R 748, 752 (Bankr. N.D. Chio 1992) (collecting cases).

For the sanme reason, | need not decide whether each of the
two creditors' debts should be considered separately fromthe
other (i.e., whether paynent of the MHEA debt, but not the TERI
debt, would present an undue hardship, and vice versa), or whether
it is appropriate to prorate the nondi schargeabl e portion of the
total indebtedness anong the two creditors should the Debtor be
able to pay sone, but not all, of the $43, 000 debt wi thout
experienci ng undue hardshi p.
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(1973) (stating that “in some circunstances the debtor, because of
factors beyond his reasonable control, ray be unabl e to earn an i ncome adequate
both to nmeet the living costs of hinself and his dependents and to
make the educati onal debt paynents” (enphasis added)). |In support
of its contention that the Debtor has acted irresponsibly under the
ci rcunmst ances, MHEA argued that the Debtor “look[s] for work .

only . . . in her chosen field wi thout considering the possibility
that jobs exist in other persuasions which could pay substantially

nore t han” does the Debtor's current enployer. P. 3 of MHEA's Bri ef.

| f the Debtor were not currently enployed on a full-tinme
basis in the field of education, | mght be persuaded by MHEA' s
argunment that she shoul d expand her job search to include positions
not related to that field. But | believe it is unreasonable for
this Court to in effect require the Debtor to abandon her current
position--a position which allows her to utilize her advanced
training and expertise--in favor of enployment that does not cal
upon her specialized skills. Thus even if | assune that there are
better-payi ng non-educational jobs which the Debtor could secure--
and neither MHEA nor TERI submtted evidence to support that
assunmption--1 reject MHEA's contention that the Debtor's failure to
seek such enpl oynment constitutes bad faith on her part.

Approaching the i ssue froma sonmewhat different tack, TERI
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argued that the Debtor “fail[s] the 'good faith test'’

[ because], while denonstrating a past history of proficiency [Iin]
secretarial work, [she] has nade no effort to suppl ement her incone
by using those skills.” P. 7 of TERI's Brief. To the extent TER
nmeans to suggest that the Debtor should quit her teaching job and
work as a secretary, | dismss this argument for the reason already
di scussed. If TERI is instead arguing that the Debtor should
“moonlight” by working as a secretary, say, on weekends or weekday
evenings, | amstill unconvinced. Taking into account the fact that
the Debtor babysits during the summer nonths, she works
approxi mately 40 hours per week throughout the year. She shoul d not
be required to do nore than that as a sign of good faith.

VWil e the Debtor may not be doing everything in her power
to maxim ze her earnings, | amsatisfied fromher testinony that she
has acted responsibly in this regard. | likewise find that the
Debt or has made a conscientious effort to mnimze her expenses:
Al t hough her budget includes sone non-essential itens, seesupran. 8,
she has only one car, a 7-year old Buick with sonme 98,000 m | es on
it, and she cuts down substantially on her housing costs by living
with a roommte. Johnson's “good faith test” is therefore

satisfied. 10

TERI pointed out in its brief that, in making the good-faith
determ nation, some courts consider “whether the debtor has made a
bona fide attenpt to repay the | oan and whet her the debtor's
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The third and final prong of the Johnsontest calls for a
two-part inquiry: whether “the dom nant purpose of the bankruptcy
petition was to di scharge the student debt,” and whether “the debtor
has definitely benefited financially from the education which the
| oan hel ped to finance.” Johnson, 5 B.C.D. at 544. But for the
reasons stated in Courtney,supra, this “policy” test is inappropriate
and thus will not be applied. See Courtney, 79 B. R at 1013 (“The
policy test[] . . . goes beyond the |anguage of [8523(a)(8)], and

requires the Court to often indulge in all kinds of conjecture and

m sfortune was self-inposed by m snmanagenent of her financi al
affairs.” Siliman,144 B.R. at 751 (citing InreBriscoe,16 B.R 128
131 (Bankr. S.D. N Y. 1981)). Wth respect to the latter
consideration, | do not think that a history of poor financial

deci si onmaking is relevant to the undue-hardship inquiry (except,
of course, to the extent that the decisions are reflected in
wast ef ul or excessive current expenses by the debtor, a factor

al ready taken into account by Johnson's “good faith” test). Since
that inquiry focuses primarily on the debtor's present and
anticipated future circunstances, one m ght al so question whet her
a “bona-fide attenpt to repay the | oan” before seeking the

di scharge in bankruptcy is an appropriate consideration. But even
if | assune that it is, there is no indication here that the
Debtor's failure to keep current on her |oan paynents reflects
anything nmore than the fact that she sinply was financially unable
to do so. Lastly, | reject TERI's suggestion, arguably supported
by Brunnerv. New York State Higher Educ. Servs., 831 F. 2d 395, 397 (2d Cir.
1987), to the effect that the Debtor's failure to seek a defernent
or otherw se attenpt to restructure the TERI | oan paynments evinces
bad faith on her part. Cf. InrePowelson, 25 B.R. 274, 275 (Bankr. D
Neb. 1982) (“[D]efendant [|ender] suggests that other avenues for
payment of this [student] |oan nmust be explored . . . . The

def endant suggests renegotiation or defernment. | reject the
suggestion that this Court superinpose on [8523(a)(8)] additional
burdens. ).
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specul ati on which often | eads to conflicting and i nequitable results
based on many subjective factors.”); seealsolnreRoberson, No. 92-2103,
1993 U.S. App. LEXIS 18517, at *13 (7th Cir. July 20, 1993) (“If the
| everaged investnment of an education does not generate the return
t he borrower anticipated, the student, not the taxpayers, nust
accept the consequences of the decision to borrow ”); InreSiliman, 144
B.R 748, 752 (Bankr. N.D. Chio 1992) (refusing to consider “the
benefit the debtor derived from the education financed by the
student loans”); Inre Bryant, 72 B.R 913, 915 n.2 (Bankr. E.D. Pa.
1987) (“[T]lhe fact that the Debtor seeks to discharge al nost
exclusively student |oan obligations in his bankruptcy should be
irrelevant . . . in a 8523(a)(8)(B) analysis.”).

Because t he Debtor neets the first two prongs of the Johnson
test, | conclude that the debts at issue here are dischargeable
under the undue-hardship exception provided by 8523(a)(8)(B). A

j udgnment shall enter for the Debtor.

Dat ed: August 17, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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